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“Lessons from Election Day 2012: Examining the Need for

Election Reform”

Congressmen Gerry Connelly and Elijah E. Cummitigs Lawyers’ Committee for Civil Rights
Under Law appreciates this opportunity to provitis statement on the critical matter of our
electoral system. The 2012 election demonstrated tbat many Americans are willing to
overcome problems with election administrationidev to participate in their civil duty of
voting. It also showed us that election officiaésse much work to do to make sure that all
eligible voters are able to cast a ballot and Woégrs are not subjected to unnecessary or
malicious barriers to the ballot. The fact thaiiany states, voters were forced to wait in line
for hours on end is unacceptable Through the rastisan Election Protection coalition, we
were able to document a great deal of useful in&dion that we hope will provide a foundation
for necessary improvements in our electoral syst&his statement will discuss some of these
points and includes a Preliminary Report of thedatlected by the Election Protection
coalition’s efforts during the recent 2012 Prestd#rilection.

BACKGROUND

The Lawyers’ Committee was founded in 1963 follogvanmeeting with President John F.
Kennedy who charged the private bar with the missioproviding legal services to address
racial discrimination. We continue to work withyate law firms as well as public interest
organizations to advance racial equality in oumtpuby increasing educational opportunities,
fair employment and business opportunities, comtyutevelopment, fair housing,
environmental health and criminal justice, and nreginl participation in the electoral process.

Indeed, since our inception, voting rights has legtethe center of our work. As part our voting
and election administration work, we lead the EtecProtection coalition. Election Protection
works throughout the election cycle to expand axte®ur democracy for all eligible
Americans, educates and empowers voters througbugatools, including the 1-866-
OURVOTE, 1-888-VE-Y-VOTA and 888-API-VOTE hotlinespllects data about the real
problems with our election system, and puts a cehmgsive support structure in place on
Election Day. During the 2012 Election cycle, th866-OURVOTE hotline received over
170,000 calls from voters seeking information assisiance. As a supplement to this testimony,
we have included a Preliminary Report of Electiootéction that highlights the program for the
2012 Election cycle. The final report will be reéed later this month.




Major Concerns on Election Day

Preparation for the 2012 elections included plaghan what was expected to be some of the
largest issues voters would face when they wetlitd@olls given the spate of repressive voter
laws that were passed in the preceding year. Salihygugh there is much to differentiate the
2008 and 2012 elections, the problems that vosersd in 2012 were not drastically different
from the issues they faced in 2008, including lbngs, understaffed polling locations poorly
trained poll workers, and deceptive and intimidgmactices. Instead of addressing these
systemic problems, politicians in states acrossthmtry passed unnecessary and restrictive
forms of voter identification and other problematating procedure and requirements, putting
the votes of 25 million Americans at risk. The tamd voting rights communities and allies
fought back against this seemingly coordinatedtaondd-based attempt to undermine the right
to vote. This coordinated action and other effegilted inilve governors (Minnesota,
Missouri, Montana, North Carolina, and New Hampshuetoing restrictive photo ID laws.
Furthermore, although South Carolina’s photo ID \@&s ultimately pre-cleared, the state was
required to substantially modify its photo ID lamvarder to obtain Section 5 preclearance from
the D.C. Court, and the court did not permit the'sause in the 2012 election. Additionally,
Wisconsin’s photo ID law was blocked in state ceuaind the Pennsylvania state courts ruled
that given the short time before the election thatlaw was passed, poll workers could request
photo identification, but voters were not requiteghow it in the 2012 election.

Increased participation

Over the past few elections cycles we have seepased civic participation. Voting is a
fundamental right and creating a free and opertieleahere all eligible voters feel comfortable
and welcome to vote is critical to sustaining oem@cracy. Intimidation, deceptive and
suppressive tactics have no place in our votinggs®. When voting systems do not work as
efficiently as they should, as in this past eletgtiwe should move with all deliberate speed to fix
the problems that caused these inefficienciesh@ddading democracy in the world, we should
be embarrassed when our nation’s citizens areddc®vait in the cold for over five hours
simply to cast a ballot.

On Election Day, most news stations led with repoftlong lines across Virginia letting us
know that we in fact have a lot of work to do ilstbommonwealth to make sure our voting
systems are operating as efficiently as possibdéeNadvocates across the commonwealth and
national organizations including the Lawyers’ Cortieg for Civil Rights Under Law are
working together to increase civic participatidmstmeans that at the same time participation is
increasing, election systems must be updated againslined. Groups must engage federal and
state legislators, opinion makers and the genetalipin a dialogue around how Virginia can
ensure fairness and integrity at the polls on kedDay.



Voting Registration

Our nation’s reliance on paper-based voter redistraystems continues to divert election
officials’ resources — both money and time — thakenit more challenging to properly prepare
for and administer elections. As documented iratit@ched preliminary report, voter registration
problems accounted for a great amount of challefapes] by voters during the recent elections.
Specifically, mistakes made by election officiatsng our antiquated voter registration system
often lead to long lines, confusion, and eligibledticans being improperly turned away on
Election Day. The increased and often times ireznase of provisional ballots is also a result
of voter registration problems. Overall, a subBgiamount of the challenges voters experience
on Election Day could be alleviated with an ovettaduhe current voter registration system.

Virginia should come together in a bi-partisan w@gnsure that all eligible voters are able to
participate in our country’s democracy in a meafuhgiay. The Lawyers’ Committee took
thousands of calls prior to Election Day, many fribra state of Virginia, answering questions
about registration alone. Voter registration praidded to countless additional issues during the
election including the overuse of provisional bland ultimately the disenfranchisement of
voters.

Early Voting

In addition to modernizing the voting system, itigical that we continue to expand options for
early voting. As documented through the Electioot€stion Hotline and on the ground efforts
of the Lawyers’ Committee and its coalition parsdimiting early voting only serves to create
massive voter confusion and disenfranchisemeittegpolling place on Election Day. It also
places an increased burden on election officials are staffing polling locations on Election
Day. Voters would have benefited greatly if New Kand New Jersey had more robust early
and absentee voting rules. Absent natural disasterg lines that were experienced in almost
every state during this election cycle demonstitaemportance of expanded voting
opportunities. We saw this everywhere in Virgimparticularly in areas such as the Chesapeake
Bay and Hampton Roads which had excruciatingly llomgs. Allowing people to exercise their
right to vote early helps alleviate long lines dediion Day and prevents polls from having to
stay open later than anticipated.

Poll Worker Training/Long Lines

Much of the chaos and wait times at polling locagiacross the country were the result of poor
organization and management, particularly in oftprecinct polling locations, such as
inadequate signage and supervision to direct vooettse correct line. Once again, in the 2012
election, voters across the nation experienceemdly long wait lines. In particular, the voters
in Virginia experienced some of the longest averag times in general. Many waited in line
for over five hours while overwhelmed poll worketsempted to keep up with the crowds that
were gathering outside of their polling locatiomsaoparticularly cold November day. In
Detroit, for instance, many voters reported theyenextremely frustrated at the prospect of



waiting in a two-hour line with no knowledge of wther they were standing in the correct line,
and many left in frustration. Elected officials\iirginia and across the United States did not
take the opportunity to fix these problems, thesg@noblems that occurred in 2008. Again, they
are presented with the opportunity to improve theng experience for Virginia voters prior to
the 2014 midterm elections and the 2016 presidegigations. Disorganization, particularly at
multi-precinct polling sites combined with malfurmeting machines, and poorly trained poll
workers became a recipe for chaos and voter fimtrta\We believe that some of these wait
times could have been severely shortened had the/gixers been properly trained. Below are
a few examples of note.

» A Chesapeake Bay voter waited in line for over foours only to be told when she
got to the front of the line that she was requitedhow two forms of identification
because she was a first time “Help American Vot& AdAVA) voter. The voter
was aware of her rights and attempted to tell tiilevporker before calling 866-
OURVOTE she only had to show one form of identifima. After not allowing the
woman to vote, the poll worker got on a bull honad @nnounced to the hundreds of
people in line that if they were first time HAVA tays, they would be required to
show two forms of identification. It is unclear hamany voters left the lines because
of that announcement.

» At other polling locations, poll workers were ovednd giving announcements with
the express purpose of shortening the line and smifiag locations closed with
voters still in line waiting to vote.

These kinds of disenfranchising tactics are thg tlangs that make Americans distrust the
election system. The lack of transparency and adebility when things go wrong is staggering
and must be addressed both at the state and Hd&weka Poll worker errors can mean
disenfranchisement for eligible voters, particyldow income voters, students, the elderly and
voters with disabilities.

Deceptive Practices and Voter Intimidation

Modernization voting registration and expandingyeaoting practices is part of the puzzle. It is
also critical that Congress address the probledeoéptive election practices. During the 2012
election, deceptive practices unfortunately corgthto play a prevalent role in confusing voters
regarding their rights, including time, manner g@hace of voting as well as false information
regarding who is able to votén October, for instance, voters in Florida andgifira received
live phone calls falsely telling them they couldesby phone. In Florida, the callers said “the
Supervisor of Elections authorized us to take ywaie by phone.” The caller had the voter’s
name, address, and party affiliation and said tmy needed a few more pieces of information
to accept the voter’s ballot. Election Protectionmtered these deceptive calls with robo calls
informing voters that they could not vote by phoBimilarly, in the weeks before Election Day,
voters in North Carolina reported receiving cafiattsaid they could not vote if they had an
outstanding traffic ticket or that those with ataer party affiliation could vote on November 7
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instead of November 6. On October 29, the Execudivector of the North Carolina Board of
Elections issued a memo to the Directors of thenBoBoards of Elections, warning them about
the various cases of misinformation.

Examples of voter intimidation included hundredsitiboards placed in prominently African-
American communitiemenacingly stating that “VOTER FRAUD IS A FELONY!pudo 3 ¥2
YRS & $10,000 Fine."These types of practices unfairly and maliciousBate a chilling effect
and have the potential to deprive eligible votdrtheir right to vote.

Voter ID

Since the 2010 mid elections, many state legistatpassed new laws requiring that voters show
restrictive photo identification in order to geballot. Fortunately, litigation against several of
these laws was successful, and courts struck dowrpanded the identification options. These
new laws created mass confusion at the polls aadegkiated long lines. In addition, many poll
workers were confused about what identificatiorev@tvere required to provide. Election
Protection received several reports of voters wheewurned away or given provisional ballots
because poll workers failed to understand thetestaoter identification law. In Michigan, for
instance, voters without photo identification repdrbeing turned away, even though Michigan
law permits the voter to vote without identificatiafter signing an affidavit. The confusion that
results from implementing new voter ID laws leadlgoll workers handing out unnecessary
provisional ballots, adding to voter wait time, andt worst— an uncast vote.

Virginia experienced confusion on Election Day hessof the ambiguous nature of the new
Voter ID law. Voters and poll workers alike werentused about the types of identification
voters were required to show and this led to evagdr waits to vote.

Policy Recommendations

Overhaul the American Electoral System

While the American electoral system is primarilytolled by the states, the federal government
does have very important and substantial role &y pi ensuring that the rights of all voters are
protected. If the continuing problems of the réagections are any guide, among other things,
the modernization of the nation’s voter registnatgystem is long overdue. Such a structural
overhaul would substantially decrease, if not eliae, many of the problems just highlighted in
this testimony and our Preliminary Election PratattReport. Once again, as in previous
elections, in 2012, a high percentage--of all peotd reported to Election Protection were a
result of registration. Modernizing the registatisystem will not only improve the foundation

of our democracy, it will allow communities to reest these resources in other critical
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functions. Modernizing voter registration will meakhe American electoral system far more
efficient and effective.

Voter Registration Modernization

Voter Registration Modernization is a comprehensipproach to overhauling the primary way
in which voters register, maintain and update thegistration. This would include adopting such
policies as automatic and permanent registratiohsame-day voter registration. While this may
be simplistic, the lasting effects of such charayessubstantial and will be felt by almost every
voter. If implemented correctly, these changesabelp to correct the following problems
almost immediately: under-registration of tradiadiyp disenfranchised communities, including
people of color, low income voters, students eldarld people with disabilities. This would also
remedy the problem of missing names from the reggish polls, challenges to registration
status and the misuse and overuse of provisioflatb&ecause of clerical errors.

Currently, the primary vehicle that includes a w@1f such a policy prescription is the Voter
Empowerment Act (VEA), previously introduced in th&Z" Congress by Congressman John
Lewis and expected to be reintroduced soon in 118 Congress. Many Americans,
particularly communities of color as well as othestorically disenfranchised groups, face
significant barriers preventing them from freelgiiag a ballot on Election Day. In order to
ensure that all Americans can exercise their fureddat constitutional right to vote, the Voter
Empowerment Act , introduced by Congressman Johvid.im June 2012, would make voter
registration more accessible for all Americans amgrove the integrity of our elections by
creating greater accountability for election otiisi. Additionally, the Bill would implement
measures to curtail deceptive practices and votenidation interfering with voters’ ability to
exercise their right to vote. By ensuring thagjiblie voters can participate on Election Day, the
Bill will safeguard the vitality of our democracy.

Updating and Improving Election Administration

It is critical that moving forward election admitregtion is drastically improved. By working
with local registrars to assess their past turraodt estimate their future turn out we can
decrease the transaction time for the voter. Exasngl how to achieve this goal include
increasing the number of electronic poll booksoatations, supplementing the number of voting
machines based on voting trends and populatiorssissant, improving the way curbside voting
is conducted, and authorizing the use of papeotsadls an alternative to machines when lines
reach a critical mass.



Election-Day Registration

Voters may not realize that if they move, they needpdate their registration before Election
Day, at which point, in states without same daystegfion, these voters will be unable to take
steps to be able to cast a regular ballot. Byzuigd already-existing databases with updated
information about, for example, a voter’s currethdi@ss, states may make it easier for voters to
update their registration and ensure that it remaunrent. Additionally, same day registration
permits voters to update their registration or enagnster for the first time on Election Day.
Other reforms such as online registration makengatnore accessible for eligible voters.

Eliminate Deceptive Practices and Voter Intimidation

At times, Voters are given false information abelgctions from parties who wish to manipulate
the result of that election. Perpetrators of déeeppractices and voter intimidation
disenfranchise voters by deliberately disseminatngjnformation about an election or
exercising coercive influence over a voter’'s chateandidate. Most states do not have laws
addressing deceptive practices, or, in statedlthative these laws, they are not enforced due to
ambiguity about the types of deceptive practicey tover. Deceptive practices and voter
intimidation prevent elections from being an acteiraflection of the peoples’ electoral choice.

For these reasons and more, Congress should imelgdiass a law that provides counties and
states with the tools necessary to stop dirty $rigkd voter intimidation. Again, as highlighted
in Election Protection’s preliminary report, dedgeptvoter practices include the creation and
distribution of resources listing the wrong date tone for the election, giving inaccurate
information about voter ineligibility, or promotinfalse endorsements of candidates. Sadly,
these dirty tricks continue to proliferate evergation cycle. Current law is clearly deficient in
protecting voters’ rights against these deceiviragfices. There needs to be a clear civil action
to an additional deterrent and give more resourfcesenforcement officials to go after
perpetrators of voter deception. Of course, ohedalse information has been disseminated, the
damage has been done. A mechanism must be plsice fo ensure the government quickly and
widely publicizes corrective information so votare not fooled by this activity.

On December 14, 2011, Senators Ben Cardin (D-M@)@marles Schumer (D-NY) introduced
the Deceptive Practices and Voter Intimidation Prevention Act of 2011, to create tough criminal
and civil penalties for those who use voter deceptactic}. Major components of this bill
were included in th&/oter Empowerment Act introduced in the House in 2012. This bill will
clarify the definition of deceptive practices f@w enforcement officials, making it easier for
these officials to prosecute perpetrators of deeegiractices. Additionally, the bill’s criminal
provisions create deterrence measures to prevamefacts intended to intimidate and mislead
voters, and also ensure that perpetrators face c@aequences when they mislead voters.

! Op-ed piece by U.S. Senator Ben Cardin “Deceptiveer Practices Cannot Be Tolerated” available at
http://cardin.senate.gov/newsroom/news/deceptiteryaractices-cannot-be-tolerated



Finally, the bill will also require the federal gawvment to investigate allegations of deceptive
practices. This is necessary so that it can takacéive role in protecting voters against false
information regarding the ability to participate @tections by immediately taking action and
publicizing corrective information if it receiveseclible reports of deceptive voting practices.
The immediate dissemination of this information|walitigate the potentially disenfranchising

confusion perpetrators of these actions are trigrgpw.

This legislation sheds light on the severity of efgo/e voter practices that threaten our
democracy and recognizes the power of Congressotulit discriminatory tactics in elections
as stated under the Fifteenth Amendment and th& 1@8ing Rights Act’. The Deceptive
Practices and Voter Intimidation Prevention Act of 2011 has been endorsed by the Lawyers’
Committee for Civil Rights Under Law and we urgestwift passage upon reintroduction in both
Houses of Congress.

Prohibit Voter Caging

Some individuals or organizations targeting patdcgroups of voters practice “voter caging,”
in which the individual or group sends out a nonaardable mass mailing, challenging voters
whose mailings are returned. The Lawyers’ Commisigpports legislation like that introduced
by Senator Sheldon Whitehouse in the"1Cdngress that would institute criminal penalties f
individuals engaging in voter caging, protectingers from disenfranchisement on Election
Day.

Conclusion

Federal funding is desperately needed. Electi@nials are under-resourced and over-

worked. Voting equipment regularly malfunctionglanany jurisdictions’ machines are at the
final states. Offices need to be professionakyfetl at the proper capacity and technology must
be adopted to create greater efficiencies acrassystem. Voter education is so minimal that it
has little effect to actually informing voters tietlabyrinth of rules and procedures they must
follow to exercise their right to vote. Even Oldecretary of State Jon Husted recently stated,
“You can't run elections on the cheap.” Democracat the very core of how we define
ourselves as Americans. Election funding should bsp priority for our nation’s leaders.

The 2012 election cycle taught us that we have aflonprovement to make on our election
system. Some of the voting laws that were passed atear step backwards and we must take
immediate corrective action to make sure that wiress$ those laws. However, in addition to
righting the wrongs passed in many state legistatur the past couple of years, we must also
take proactive measure to make our elections mansparent and efficient. It is far past time
that we take advantage of advances in technologydernize our system of registration in
order to save money, ensure all voters are alparticipate in our democracy, and improve
voter confidence. Furthermore, ensuring that diaoepractices are rightly prosecuted, allowing



for election day registration, increased voter veses and poll worker training are a few of the
ways Congress and state legislatures can begimstoethat we have the best election system in
the world.

An opportunity has been created for Congress wilea bi-partisan fashion and set our country
on the course to a truly accessible and securemayst elections. The Lawyers’ Committee for
Civil Rights Under Law looks forward to working Witeaders on both sides of the aisle to make
that opportunity a reality.
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